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This publication is an information tool which has 
been compiled for the purpose of minimizing 
the risks of legal claims for professional fault. Its 
content shall not be considered to be an exhaus-
tive study of the topics covered, legal advice, nor 
as suggesting minimum standards of professional 
conduct. Where the context permits, the masculine 
gender includes women as well as men.

This Loss Prevention Bulletin is published by 
the Professional Liability Insurance Fund of the 
Barreau du Québec.
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Service de prévention

Me Guylaine LeBrun 
Claims Prevention Coordinator  
and Counsel
Professional Liability Insurance Fund of the Barreau du Québec
445 Saint-Laurent Blvd., Suite 300
Montreal (Québec)  H2Y 3T8
Telephone: 514-954-3452
Fax: 514-954-3454
E-mail: guylaine.lebrun@farpbq.ca
E-mail: judith.guerin@farpbq.ca
Visit our web site at: www.farpbq.ca
Une version française est aussi disponible sur demande. / A French version is available upon request.  
All published Praeventio bulletins are available at the following address: www.farpbq.ca/en/bulletin.html 

Me Judith Guérin 
Claims Analyst and  
Claims Prevention Counsel
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SOMETHING NEW AT THE INSURANCE FUND!

The Professional Liability Insurance Fund of the Barreau du Québec, in 
seeking to renew its prevention tools and to reach as many insureds as 
possible, is pleased to announce that three (3) of its training activities are 
now available online on Web-pro. Not only are these training activities a 
tool for raising awareness among members about the pitfalls of practising 
law and how to limit malpractice claims, they provide an excellent means 
for completing three (3) hours of compulsory professional development in 
ethics and professional conduct or business conduct.

Go to https://webpro.barreau.qc.ca/formations-farpbq.html  

OUR TRAINING ACTIVITIES – FALL 2019 CALENDAR

The Insurance Fund is continuing its round of in-class training activities 
in several part of the province. Moreover, three (3) training activities are 
now available online.

Don’t miss these activities—your opportunity to reduce the risk of facing 
malpractice proceedings.

NON-RESPECT DES DÉLAIS : 
SURVIE PRATIQUE POUR 
LIMITER LES RISQUES!

The failure to act within specific time 
limits is a major source of malpractice. 
Many lawyers are sued because they failed 
to act within the prescribed time limit. 
While missed deadlines sometimes result 
from a lack of legal knowledge, they are 
often due to lawyers’ poor organization of 
their practice.

Whether these time limits are prescription 
periods, procedural deadlines or any other 
type of deadline, they may pose a challenge 
and can even be a source of stress, like a 
sword of Damocles hanging over a lawyer.

Take advantage of this training activity 
which identifies tools that will help you get 
a better grasp on managing deadlines.

The appellants also argued that the trial 
judge had commit a reviewable error by 
considering articles published before May 
2011, since the recourse was prescribed 
with respect to these articles. The Court 
of Appeal pointed out that the trial judge 
had been well founded in considering these 
articles as relevant to assess the overall 
context and the [translation] “severity of 
the fault, because of the repetitive nature 
of the remarks in question”.7 The Court of 
Appeal was of the view that the trial judge 
had acted in accordance with the principles 
set out in Fillion c. Chiasson 8 when she 
took those articles into consideration.

It is worth noting that, as mentioned 
above, the Court of Appeal allowed the 
appeal in part solely in order to modify 
the starting point for calculating the in-
terest and additional indemnity applicable 
to the punitive damages as of the trial 
judgment, namely, March 27, 2017, rather 
than the date on which the action was 
initiated, May 14, 2012.

Lastly, no application for leave to appeal to 
the Supreme Court was filed.  

1. 2017 QCCS 1104.
2. Press Act, CQLR, c. P-19.
3. Id., ss. 2 and 3.
4. Newspaper Declaration Act, CQLR, c. J-1.
5. Saint-Lambert c. Les Publications Léonardo ltée, 

2017 QCCS 1104, paras. 16 and 17.
6. Id., para. 18.
7. Id., para. 44.
8. Fillion c. Chiasson, 2007 QCCA 570.

Case no. 8: Write, write and 
write some more!

A client consults a lawyer regarding a 
possible action for bodily injuries. After 
a summary review of the file, the lawyer 
tells the client her chances of success 
and the time limit for acting. The client, 
who is disappointed by the amounts 
anticipated by the lawyer, wants to think 
about it before instituting legal proceed-
ings. It is only the day after the expiry 
of the prescription period that she calls 
the lawyer to know where things stand 
with her case, but the file contains no 
written confirmation of the lawyer’s 
warnings, or any indication that no 
mandate was given!

A business owner accuses a bank 
and an accountant of having caused 
his company’s bankruptcy as well as 
his personal bankruptcy, claiming 
$500,000 for the value of his shares 
and $500,000 in exemplary damages.

A lawyer accepts the mandate, although 
there were seven lawyers in the file 
before him.

Notwithstanding an attractive settlement 
offer and the lawyer’s verbal recommen-
dation to accept it given the slim chances 
of success, the client insists on going to 
court. After a 20-day hearing, the client’s 
case is dismissed. The client, still seeking 
someone to blame for the downfall of 
his empire, institutes proceedings against 
his lawyer, claiming he failed in his duty 
to advise; the case is dismissed, but only 
after a 10-day trial.

Case no. 9: Advice…  
what advice?

After water seeped in through his build-
ing’s roof, a client consults a lawyer to 
institute proceedings for a latent defect. 

He informs the lawyer that he has already 
hired a roofer to repair the roof and that 
the repair work will take place in two 
weeks. Without inquiring into the intri-
cacies of the file or informing the client 
about the need to send a formal demand 
to the sellers so they can ascertain and 
correct the defect, the lawyer merely asks 
the client to eventually send him the 
repair bills so he can institute proceed-
ings without delay. The proceedings are 
ultimately instituted and dismissed fol-
lowing an application to dismiss due to 
the absence of a formal notice prior to 
the repair work being done.

Case no. 10: No comment…

A lawyer receives a mandate from a 
client to initiate proceedings for dam-
ages. A case protocol is signed between 
the parties providing that the Request 
for setting down for trial and judgment 
by joint declaration will be filed on 
October 18, 2017. The lawyer fails to 
respect this deadline. On June 20, 2018, 
the opposing party notifies to the law-
yer an Request for setting down for 
judgment on a presumed discontinuance 
regarding legal costs. The lawyer does 
nothing in order to be relieved from 
the failure to act. In December 2018, 
a Bill of costs for an amount of $710.02 
is notified to the lawyer and he still 
does not respond. The client learns of 
the existence of the Bill of costs when 
a bailiff shows up at his home to exe-
cute the clerk’s decision with respect 
to the Bill of costs.  

THE SHORT PRESCRIPTION 
PERIOD UNDER THE PRESS 
ACT: WHAT CONDITIONS 
APPLY? (continued)

In the June 2017 edition of the Praeven-
tio bulletin, we discussed the judgment 

in Ville de Saint-Lambert c. Les Publica-
tions Léonardo ltée.1 The judgment 
seemed relevant insofar as it highlighted 
the short prescription period of three 
months provided for in the Press Act 2 
and the conditions for availing oneself 
thereof. The judgment was appealed.

On February 21, 2019, the Court of Ap-
peal partially allowed the appeal, solely 
in order to modify the conclusions of 
the judgment dealing with the punitive 
damages as regards the starting point 
for calculating the interest and the addi-
tional indemnity.

Decision in First Instance

In this case, the plaintiffs claimed that 
the defendants had published defama-
tory articles which, according to them, 
had harmed their reputation. To counter 
the proceedings, the defendants raised 
the three-month prescription period 
provided for in the Press Act and the 
inadmissibility of the application be-
cause of the failure to give the three-day 
notice.3

According to section 12 of the Press Act, 
in order to avail oneself of the statute’s 
provisions, a newspaper must comply 
with the formalities under the News-
paper Declaration Act.4 At the time the 
action was instituted, on May 14, 2012, 
the defendants had not complied with 
the requirements under sections 1, 2 
and 4 of the Newspaper Declaration Act, 
which stipulate, among other things, 
that the newspaper must deliver a dec-
laration under oath to the clerk of the 
Court of Québec. The Court found that 
it was only as of June 1, 2012 that the 
defendants had complied with the 
aforementioned requirements and, con-
sequently, only as of then that they were 
entitled to rely on the short prescription 
period in the Press Act.

The Court rejected the defendants’ arguments and concluded that the plain-
tiffs’ recourse was not prescribed as regards any statements published after 
May 14, 2011. The Court therefore concluded that the three-month prescrip-
tion period could not be invoked, that the applicable prescription period 
was the one-year time limit set out in article 2929 of the Civil Code of Qué-
bec and that part of the plaintiffs’ recourse was not prescribed.

It also concluded that the defendants had committed a fault and it ordered 
them to pay $100,000 in moral damages and $30,000 in punitive damages 
as of May 14, 2012, the date on which the action had been instituted.

The Appeal

The appellants argued that the trial judge had erred in law by not apply-
ing the Press Act on the ground that when the recourse was instituted, on 
May 14, 2012, the appellants had not fulfilled the formalities under the 
Press Act.

The appellants also argued that since the articles published after June 1, 
2012 had not been the subject of a formal notice, the trial judge was not 
entitled to consider them and could only award pecuniary damages with 
respect to the articles for which a formal notice had been given.

In this regard, the Court of Appeal confirmed, first and foremost, that the 
recourse instituted on May 14, 2012 was not subject to the prior notice 
requirement, because the appellant had not complied with the formalities 
under the Press Act.

As for the articles published after June 1, 2012, the Court of Appeal rejected 
the appellants’ argument and stated that the trial judge had been correct 
in concluding that the appellants had been put in default by the May 14, 
2012 application to institute proceedings [translation] “both as regards 
the alleged facts that preceded the application and were not prescribed 
and as regards future apprehended faults”.5 The Court added that even if 
the articles published after June 1, 2012 had been disregarded, the conclu-
sions of the trial judgment with respect to fault and damages would have 
been the same, given the numerous faults committed by the appellants 
up to then.6
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To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want: 

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 9 a.m. – 12 p.m. 3 hours

October 31, 2019 Quebec City (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 6, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 Gatineau (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 29, 2019 Drummondville (location to be determined) 9 a.m. – 12 p.m. 3 hours

COMMUNICATIONS ENTRE L’AVOCAT ET SON CLIENT : Y A-T-IL QUELQU’UN QUI ÉCOUTE?

Regardless of the area of law involved, communication problems between lawyers and their clients represent a major source 
of claims filed with the Insurance Fund. These complaints often stem from misunderstandings regarding the nature and 
scope of the mandate. The lawyer and the client have misunderstood each other or disagree about what was or was not 
said, or what was or was not to be done.

What will happen if, despite your instructions and recommendations, your client hears only what he wants to hear? Lawyers 
must be prudent in their communications and in how they manage their clients’ expectations. Are you?

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

November 1, 2019 Quebec City (location to be determined) 9 a.m. – 11 a.m. 2 hours

LE DÉFI DE L’AVOCAT FACE AUX PERSONNALITÉS DIFFICILES

Effective prevention of legal malpractice claims begins with proper client screening. Many lawyers who have been sued 
for malpractice have identified the client’s difficult personality as the principal cause.

There are some points you should consider in order to properly decide whether or not to accept a new mandate. How do 
you behave with a client you are representing when that client’s behaviour is extreme? What about situations in which you 
are facing an unrepresented party with this type of behaviour?

We’ll give you tips and tricks for detecting the early warning signs and tell you how to avoid having the situation degenerate.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

October 24, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 7, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 St-Jérôme (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Joliette (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

learns that the superintendent, seeing 
the broken rung, has put the ladder … 
in the trash!

Case no. 2: Money “laundering”

Absentmindedly, a lawyer puts a $50,000 
certified cheque he has received from 
a client in the pocket of his pants and 
then puts his pants … in the washing 
machine. At the same time, all the law-
yers and assistants in his office search 
through garbage cans and recycling 
bins for the missing cheque!

Case no. 3: A lawyer or  
a bird brain?

During a pre-trial examination in a 
tax dispute, one of the lawyers, exas-
perated by the constant objections to 
all her questions by opposing counsel, 
Me  Finch, lashes out at him, accusing 
him, without holding back, of not only 
having the name of a bird, but “having 
the brain that goes with it”! Being of 
the view that the colleague is not com-
petent to represent his client in the 
file, she refuses to apologize and retract 
her remarks.

The Superior Court, faced with an 
Application for defamation and in-
jury to reputation, does not hesitate to 
conclude that the lawyer was at fault, 
pointing out that her remarks were 
malicious, even if unintentionally. The 
Court finds evidence of malicious con-
duct by the lawyer and orders her to 
pay damages.

Case no. 4: Check, check and 
check again

In a divorce case in which the client’s 
assets are evaluated at several million 
dollars, the lawyer’s assistant inadver-
tently sends highly confidential 
documents to the opposing party with 
the draft divorce and corollary relief 

agreement instead of sending them to 
the client.

In another case, a lawyer inadvertently 
publishes a notice of a legal construc-
tion hypothec together with a prior 
notice of the exercise of a hypothecary 
right, but unfortunately against a build-
ing that does not belong to the debtor. 
As a result of the error in the cadastral 
description, the lawyer’s client loses 
its claim.

In the same vein, in order to satisfy a 
judgment obtained in favour of his 
client, a lawyer carries out a seizure in 
execution on a vehicle that does not 
belong to the debtor.

Lastly, in another case, after drawn-out 
negotiations, a release is mistakenly 
granted against secured assets, before 
the client’s claim is collected!

Case no. 5: Lawyers…  
start your agendas!

In a criminal law case involving an 
indictment, the lawyer fails to note the 
appearance date for his client and, 
consequently, does not appear in court. 
The client, having signed an Appoint-
ment of counsel, also does not appear 
in court. Given the failure to appear, 
the client is arrested and spends several 
days in jail.

In a family case, a lawyer forgets to note 
the presentation date of an Application 
for a safeguard order presented by the 
opposing party. Given his and his client’s 
absence, a judgment by default is ren-
dered. The client learns that a judgment 
has been rendered against him when a 
bailiff serves a garnishment on his em-

ployer to collect the amounts owed as 
support … directly from his salary!

Case no. 6: Abuse of procedure? 
What abuse?

In connection with settlement discus-
sions, before leaving on vacation the 
lawyer representing the creditor dictates 
a draft letter to his assistant setting out 
an offer of $50,000 to the opposing 
party in order to settle the action on 
account. He also instructs his articling 
student to sign the letter.

Unfortunately, as a result of a typo, the 
settlement offered is $5,000 instead of 
$50,000. The mistake is noticed only 
once the opposing party rushes to ac-
cept the offer and insists on presenting 
an application for homologation.

The dispute is settled only through a 
court ruling stating that no transaction 
actually took place between the parties.

Case no. 7: Boo…  
the phantom client!

At a cocktail party, a lawyer is consulted 
informally by a long-time friend who 
wants to sue a municipality for damages 
following a flood in his basement. With-
out checking with his friend to find out 
the date of construction of the building 
and whether or not there was a prop-
erly working backflow valve to prevent 
the backflow of water from the sewer, 
the lawyer suggests he sue the munici-
pality and mentions the six-month time 
limit prescribed by the Cities and Towns 
Act as well as the mandatory 15-day 
notice. Not having done any research 
regarding the municipality in question, 
the lawyer does not see that a by-law 
limits recourses against the municipal-
ity for this kind of damage in the case 
of a building built after 1939 and not 
equipped with a backflow valve, such 
as his friend’s building.

MAÎTRES EN AFFAIRES! (Professional liability in the area of business law)

This training activity presents a series of vignettes, focusing on the professional liability of lawyers practising business law, 
the most at-risk practice area in the past five years, after civil law.

Lawyers practising business law must have the requisite skills to perform their clients’ mandates. Does the mandate fall within 
the lawyer’s usual area of practice? If not, has the lawyer sought help from an expert and notified the client about this?

Members of the judiciary provide feedback by sharing their thoughts on some of the scenarios.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (morning) Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

MAÎTRES EN MÉMOIRE! (Professional liability in criminal law and family law)

Come learn about a somewhat unusual firm comprised of four partners who practise primarily in the fields of criminal 
law and family law. For some, their emotional fervour, and for others, defending and negotiating on behalf of widows and 
orphans, may cause them to regret certain conduct or decisions, to the detriment of their clients, thereby giving rise to 
professional liability.

Several members of the judiciary participated in filming this activity and share their thoughts on these scenarios which deal 
with the most common errors committed in these practice areas.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (afternoon) Montreal (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

Set aside some time in your schedule and come take advantage of these training activities  
in order to fulfil your continuing education requirements!

If you have any questions, please do not hesitate to contact Me Guylaine LeBrun or Me Judith Guérin at (514) 954-3452.  

THE TOP TEN HORROR STORIES

“Each time a lawyer defends the right cause,  
he is facing another lawyer defending the wrong cause.”

Alphonse Karr, Les Guêpes (5th series, July 1844)

As Halloween approaches, the Insurance Fund offers you its top ten horror stories, 
some of which may be hard to believe. No doubt, our objective is to make you smile, 
but we also hope to cause you to reflect and to remind you that when it comes to 
professional liability, the taste of prevention is always sweeter!

Case no. 1: Where’s the ladder?

In an action for bodily injuries, the lawyer 
has to have an expert report prepared 
regarding a new ladder purchased by his 
client to carry out roof work; one of the 
ladder’s rungs had given way during the 
work. The lawyer temporarily stores the 
ladder in the basement of his office 
building. Imagine his shock when he 
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To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want: 

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 9 a.m. – 12 p.m. 3 hours

October 31, 2019 Quebec City (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 6, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 Gatineau (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 29, 2019 Drummondville (location to be determined) 9 a.m. – 12 p.m. 3 hours

COMMUNICATIONS ENTRE L’AVOCAT ET SON CLIENT : Y A-T-IL QUELQU’UN QUI ÉCOUTE?

Regardless of the area of law involved, communication problems between lawyers and their clients represent a major source 
of claims filed with the Insurance Fund. These complaints often stem from misunderstandings regarding the nature and 
scope of the mandate. The lawyer and the client have misunderstood each other or disagree about what was or was not 
said, or what was or was not to be done.

What will happen if, despite your instructions and recommendations, your client hears only what he wants to hear? Lawyers 
must be prudent in their communications and in how they manage their clients’ expectations. Are you?

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

November 1, 2019 Quebec City (location to be determined) 9 a.m. – 11 a.m. 2 hours

LE DÉFI DE L’AVOCAT FACE AUX PERSONNALITÉS DIFFICILES

Effective prevention of legal malpractice claims begins with proper client screening. Many lawyers who have been sued 
for malpractice have identified the client’s difficult personality as the principal cause.

There are some points you should consider in order to properly decide whether or not to accept a new mandate. How do 
you behave with a client you are representing when that client’s behaviour is extreme? What about situations in which you 
are facing an unrepresented party with this type of behaviour?

We’ll give you tips and tricks for detecting the early warning signs and tell you how to avoid having the situation degenerate.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

October 24, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 7, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 St-Jérôme (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Joliette (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

learns that the superintendent, seeing 
the broken rung, has put the ladder … 
in the trash!

Case no. 2: Money “laundering”

Absentmindedly, a lawyer puts a $50,000 
certified cheque he has received from 
a client in the pocket of his pants and 
then puts his pants … in the washing 
machine. At the same time, all the law-
yers and assistants in his office search 
through garbage cans and recycling 
bins for the missing cheque!

Case no. 3: A lawyer or  
a bird brain?

During a pre-trial examination in a 
tax dispute, one of the lawyers, exas-
perated by the constant objections to 
all her questions by opposing counsel, 
Me  Finch, lashes out at him, accusing 
him, without holding back, of not only 
having the name of a bird, but “having 
the brain that goes with it”! Being of 
the view that the colleague is not com-
petent to represent his client in the 
file, she refuses to apologize and retract 
her remarks.

The Superior Court, faced with an 
Application for defamation and in-
jury to reputation, does not hesitate to 
conclude that the lawyer was at fault, 
pointing out that her remarks were 
malicious, even if unintentionally. The 
Court finds evidence of malicious con-
duct by the lawyer and orders her to 
pay damages.

Case no. 4: Check, check and 
check again

In a divorce case in which the client’s 
assets are evaluated at several million 
dollars, the lawyer’s assistant inadver-
tently sends highly confidential 
documents to the opposing party with 
the draft divorce and corollary relief 

agreement instead of sending them to 
the client.

In another case, a lawyer inadvertently 
publishes a notice of a legal construc-
tion hypothec together with a prior 
notice of the exercise of a hypothecary 
right, but unfortunately against a build-
ing that does not belong to the debtor. 
As a result of the error in the cadastral 
description, the lawyer’s client loses 
its claim.

In the same vein, in order to satisfy a 
judgment obtained in favour of his 
client, a lawyer carries out a seizure in 
execution on a vehicle that does not 
belong to the debtor.

Lastly, in another case, after drawn-out 
negotiations, a release is mistakenly 
granted against secured assets, before 
the client’s claim is collected!

Case no. 5: Lawyers…  
start your agendas!

In a criminal law case involving an 
indictment, the lawyer fails to note the 
appearance date for his client and, 
consequently, does not appear in court. 
The client, having signed an Appoint-
ment of counsel, also does not appear 
in court. Given the failure to appear, 
the client is arrested and spends several 
days in jail.

In a family case, a lawyer forgets to note 
the presentation date of an Application 
for a safeguard order presented by the 
opposing party. Given his and his client’s 
absence, a judgment by default is ren-
dered. The client learns that a judgment 
has been rendered against him when a 
bailiff serves a garnishment on his em-

ployer to collect the amounts owed as 
support … directly from his salary!

Case no. 6: Abuse of procedure? 
What abuse?

In connection with settlement discus-
sions, before leaving on vacation the 
lawyer representing the creditor dictates 
a draft letter to his assistant setting out 
an offer of $50,000 to the opposing 
party in order to settle the action on 
account. He also instructs his articling 
student to sign the letter.

Unfortunately, as a result of a typo, the 
settlement offered is $5,000 instead of 
$50,000. The mistake is noticed only 
once the opposing party rushes to ac-
cept the offer and insists on presenting 
an application for homologation.

The dispute is settled only through a 
court ruling stating that no transaction 
actually took place between the parties.

Case no. 7: Boo…  
the phantom client!

At a cocktail party, a lawyer is consulted 
informally by a long-time friend who 
wants to sue a municipality for damages 
following a flood in his basement. With-
out checking with his friend to find out 
the date of construction of the building 
and whether or not there was a prop-
erly working backflow valve to prevent 
the backflow of water from the sewer, 
the lawyer suggests he sue the munici-
pality and mentions the six-month time 
limit prescribed by the Cities and Towns 
Act as well as the mandatory 15-day 
notice. Not having done any research 
regarding the municipality in question, 
the lawyer does not see that a by-law 
limits recourses against the municipal-
ity for this kind of damage in the case 
of a building built after 1939 and not 
equipped with a backflow valve, such 
as his friend’s building.

MAÎTRES EN AFFAIRES! (Professional liability in the area of business law)

This training activity presents a series of vignettes, focusing on the professional liability of lawyers practising business law, 
the most at-risk practice area in the past five years, after civil law.

Lawyers practising business law must have the requisite skills to perform their clients’ mandates. Does the mandate fall within 
the lawyer’s usual area of practice? If not, has the lawyer sought help from an expert and notified the client about this?

Members of the judiciary provide feedback by sharing their thoughts on some of the scenarios.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (morning) Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

MAÎTRES EN MÉMOIRE! (Professional liability in criminal law and family law)

Come learn about a somewhat unusual firm comprised of four partners who practise primarily in the fields of criminal 
law and family law. For some, their emotional fervour, and for others, defending and negotiating on behalf of widows and 
orphans, may cause them to regret certain conduct or decisions, to the detriment of their clients, thereby giving rise to 
professional liability.

Several members of the judiciary participated in filming this activity and share their thoughts on these scenarios which deal 
with the most common errors committed in these practice areas.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (afternoon) Montreal (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

Set aside some time in your schedule and come take advantage of these training activities  
in order to fulfil your continuing education requirements!

If you have any questions, please do not hesitate to contact Me Guylaine LeBrun or Me Judith Guérin at (514) 954-3452.  

THE TOP TEN HORROR STORIES

“Each time a lawyer defends the right cause,  
he is facing another lawyer defending the wrong cause.”

Alphonse Karr, Les Guêpes (5th series, July 1844)

As Halloween approaches, the Insurance Fund offers you its top ten horror stories, 
some of which may be hard to believe. No doubt, our objective is to make you smile, 
but we also hope to cause you to reflect and to remind you that when it comes to 
professional liability, the taste of prevention is always sweeter!

Case no. 1: Where’s the ladder?

In an action for bodily injuries, the lawyer 
has to have an expert report prepared 
regarding a new ladder purchased by his 
client to carry out roof work; one of the 
ladder’s rungs had given way during the 
work. The lawyer temporarily stores the 
ladder in the basement of his office 
building. Imagine his shock when he 
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To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want: 

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 9 a.m. – 12 p.m. 3 hours

October 31, 2019 Quebec City (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 6, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 Gatineau (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 29, 2019 Drummondville (location to be determined) 9 a.m. – 12 p.m. 3 hours

COMMUNICATIONS ENTRE L’AVOCAT ET SON CLIENT : Y A-T-IL QUELQU’UN QUI ÉCOUTE?

Regardless of the area of law involved, communication problems between lawyers and their clients represent a major source 
of claims filed with the Insurance Fund. These complaints often stem from misunderstandings regarding the nature and 
scope of the mandate. The lawyer and the client have misunderstood each other or disagree about what was or was not 
said, or what was or was not to be done.

What will happen if, despite your instructions and recommendations, your client hears only what he wants to hear? Lawyers 
must be prudent in their communications and in how they manage their clients’ expectations. Are you?

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

November 1, 2019 Quebec City (location to be determined) 9 a.m. – 11 a.m. 2 hours

LE DÉFI DE L’AVOCAT FACE AUX PERSONNALITÉS DIFFICILES

Effective prevention of legal malpractice claims begins with proper client screening. Many lawyers who have been sued 
for malpractice have identified the client’s difficult personality as the principal cause.

There are some points you should consider in order to properly decide whether or not to accept a new mandate. How do 
you behave with a client you are representing when that client’s behaviour is extreme? What about situations in which you 
are facing an unrepresented party with this type of behaviour?

We’ll give you tips and tricks for detecting the early warning signs and tell you how to avoid having the situation degenerate.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

October 17, 2019 Longueuil (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

October 24, 2019 Laval (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 7, 2019 Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 8, 2019 St-Jérôme (location to be determined) 9 a.m. – 12 p.m. 3 hours

November 14, 2019 Joliette (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

learns that the superintendent, seeing 
the broken rung, has put the ladder … 
in the trash!

Case no. 2: Money “laundering”

Absentmindedly, a lawyer puts a $50,000 
certified cheque he has received from 
a client in the pocket of his pants and 
then puts his pants … in the washing 
machine. At the same time, all the law-
yers and assistants in his office search 
through garbage cans and recycling 
bins for the missing cheque!

Case no. 3: A lawyer or  
a bird brain?

During a pre-trial examination in a 
tax dispute, one of the lawyers, exas-
perated by the constant objections to 
all her questions by opposing counsel, 
Me  Finch, lashes out at him, accusing 
him, without holding back, of not only 
having the name of a bird, but “having 
the brain that goes with it”! Being of 
the view that the colleague is not com-
petent to represent his client in the 
file, she refuses to apologize and retract 
her remarks.

The Superior Court, faced with an 
Application for defamation and in-
jury to reputation, does not hesitate to 
conclude that the lawyer was at fault, 
pointing out that her remarks were 
malicious, even if unintentionally. The 
Court finds evidence of malicious con-
duct by the lawyer and orders her to 
pay damages.

Case no. 4: Check, check and 
check again

In a divorce case in which the client’s 
assets are evaluated at several million 
dollars, the lawyer’s assistant inadver-
tently sends highly confidential 
documents to the opposing party with 
the draft divorce and corollary relief 

agreement instead of sending them to 
the client.

In another case, a lawyer inadvertently 
publishes a notice of a legal construc-
tion hypothec together with a prior 
notice of the exercise of a hypothecary 
right, but unfortunately against a build-
ing that does not belong to the debtor. 
As a result of the error in the cadastral 
description, the lawyer’s client loses 
its claim.

In the same vein, in order to satisfy a 
judgment obtained in favour of his 
client, a lawyer carries out a seizure in 
execution on a vehicle that does not 
belong to the debtor.

Lastly, in another case, after drawn-out 
negotiations, a release is mistakenly 
granted against secured assets, before 
the client’s claim is collected!

Case no. 5: Lawyers…  
start your agendas!

In a criminal law case involving an 
indictment, the lawyer fails to note the 
appearance date for his client and, 
consequently, does not appear in court. 
The client, having signed an Appoint-
ment of counsel, also does not appear 
in court. Given the failure to appear, 
the client is arrested and spends several 
days in jail.

In a family case, a lawyer forgets to note 
the presentation date of an Application 
for a safeguard order presented by the 
opposing party. Given his and his client’s 
absence, a judgment by default is ren-
dered. The client learns that a judgment 
has been rendered against him when a 
bailiff serves a garnishment on his em-

ployer to collect the amounts owed as 
support … directly from his salary!

Case no. 6: Abuse of procedure? 
What abuse?

In connection with settlement discus-
sions, before leaving on vacation the 
lawyer representing the creditor dictates 
a draft letter to his assistant setting out 
an offer of $50,000 to the opposing 
party in order to settle the action on 
account. He also instructs his articling 
student to sign the letter.

Unfortunately, as a result of a typo, the 
settlement offered is $5,000 instead of 
$50,000. The mistake is noticed only 
once the opposing party rushes to ac-
cept the offer and insists on presenting 
an application for homologation.

The dispute is settled only through a 
court ruling stating that no transaction 
actually took place between the parties.

Case no. 7: Boo…  
the phantom client!

At a cocktail party, a lawyer is consulted 
informally by a long-time friend who 
wants to sue a municipality for damages 
following a flood in his basement. With-
out checking with his friend to find out 
the date of construction of the building 
and whether or not there was a prop-
erly working backflow valve to prevent 
the backflow of water from the sewer, 
the lawyer suggests he sue the munici-
pality and mentions the six-month time 
limit prescribed by the Cities and Towns 
Act as well as the mandatory 15-day 
notice. Not having done any research 
regarding the municipality in question, 
the lawyer does not see that a by-law 
limits recourses against the municipal-
ity for this kind of damage in the case 
of a building built after 1939 and not 
equipped with a backflow valve, such 
as his friend’s building.

MAÎTRES EN AFFAIRES! (Professional liability in the area of business law)

This training activity presents a series of vignettes, focusing on the professional liability of lawyers practising business law, 
the most at-risk practice area in the past five years, after civil law.

Lawyers practising business law must have the requisite skills to perform their clients’ mandates. Does the mandate fall within 
the lawyer’s usual area of practice? If not, has the lawyer sought help from an expert and notified the client about this?

Members of the judiciary provide feedback by sharing their thoughts on some of the scenarios.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (morning) Montreal (location to be determined) 9 a.m. – 12 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

MAÎTRES EN MÉMOIRE! (Professional liability in criminal law and family law)

Come learn about a somewhat unusual firm comprised of four partners who practise primarily in the fields of criminal 
law and family law. For some, their emotional fervour, and for others, defending and negotiating on behalf of widows and 
orphans, may cause them to regret certain conduct or decisions, to the detriment of their clients, thereby giving rise to 
professional liability.

Several members of the judiciary participated in filming this activity and share their thoughts on these scenarios which deal 
with the most common errors committed in these practice areas.

To register for the in-class training activity, go to the website of the Barreau du Québec at www.barreau.qc.ca under 
Formation continue / Les formations du Barreau / Accédez au catalogue complet / and choose the location and date you want:

Date Location Time Recognized duration

December 6, 2019 (afternoon) Montreal (location to be determined) 1:30 p.m. – 4:30 p.m. 3 hours

To register for the online training activity, check out the Web-pro training activities in the Insurance Fund’s catalogue at: 
https://webpro.barreau.qc.ca/formations-farpbq.html

Set aside some time in your schedule and come take advantage of these training activities  
in order to fulfil your continuing education requirements!

If you have any questions, please do not hesitate to contact Me Guylaine LeBrun or Me Judith Guérin at (514) 954-3452.  

THE TOP TEN HORROR STORIES

“Each time a lawyer defends the right cause,  
he is facing another lawyer defending the wrong cause.”

Alphonse Karr, Les Guêpes (5th series, July 1844)

As Halloween approaches, the Insurance Fund offers you its top ten horror stories, 
some of which may be hard to believe. No doubt, our objective is to make you smile, 
but we also hope to cause you to reflect and to remind you that when it comes to 
professional liability, the taste of prevention is always sweeter!

Case no. 1: Where’s the ladder?

In an action for bodily injuries, the lawyer 
has to have an expert report prepared 
regarding a new ladder purchased by his 
client to carry out roof work; one of the 
ladder’s rungs had given way during the 
work. The lawyer temporarily stores the 
ladder in the basement of his office 
building. Imagine his shock when he 
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This publication is an information tool which has 
been compiled for the purpose of minimizing 
the risks of legal claims for professional fault. Its 
content shall not be considered to be an exhaus-
tive study of the topics covered, legal advice, nor 
as suggesting minimum standards of professional 
conduct. Where the context permits, the masculine 
gender includes women as well as men.

This Loss Prevention Bulletin is published by 
the Professional Liability Insurance Fund of the 
Barreau du Québec.

N
O

T
IC

E

Service de prévention

Me Guylaine LeBrun 
Claims Prevention Coordinator  
and Counsel
Professional Liability Insurance Fund of the Barreau du Québec
445 Saint-Laurent Blvd., Suite 300
Montreal (Québec)  H2Y 3T8
Telephone: 514-954-3452
Fax: 514-954-3454
E-mail: guylaine.lebrun@farpbq.ca
E-mail: judith.guerin@farpbq.ca
Visit our web site at: www.farpbq.ca
Une version française est aussi disponible sur demande. / A French version is available upon request.  
All published Praeventio bulletins are available at the following address: www.farpbq.ca/en/bulletin.html 

Me Judith Guérin 
Claims Analyst and  
Claims Prevention Counsel
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SOMETHING NEW AT THE INSURANCE FUND!

The Professional Liability Insurance Fund of the Barreau du Québec, in 
seeking to renew its prevention tools and to reach as many insureds as 
possible, is pleased to announce that three (3) of its training activities are 
now available online on Web-pro. Not only are these training activities a 
tool for raising awareness among members about the pitfalls of practising 
law and how to limit malpractice claims, they provide an excellent means 
for completing three (3) hours of compulsory professional development in 
ethics and professional conduct or business conduct.

Go to https://webpro.barreau.qc.ca/formations-farpbq.html  

OUR TRAINING ACTIVITIES – FALL 2019 CALENDAR

The Insurance Fund is continuing its round of in-class training activities 
in several part of the province. Moreover, three (3) training activities are 
now available online.

Don’t miss these activities—your opportunity to reduce the risk of facing 
malpractice proceedings.

NON-RESPECT DES DÉLAIS : 
SURVIE PRATIQUE POUR 
LIMITER LES RISQUES!

The failure to act within specific time 
limits is a major source of malpractice. 
Many lawyers are sued because they failed 
to act within the prescribed time limit. 
While missed deadlines sometimes result 
from a lack of legal knowledge, they are 
often due to lawyers’ poor organization of 
their practice.

Whether these time limits are prescription 
periods, procedural deadlines or any other 
type of deadline, they may pose a challenge 
and can even be a source of stress, like a 
sword of Damocles hanging over a lawyer.

Take advantage of this training activity 
which identifies tools that will help you get 
a better grasp on managing deadlines.

The appellants also argued that the trial 
judge had commit a reviewable error by 
considering articles published before May 
2011, since the recourse was prescribed 
with respect to these articles. The Court 
of Appeal pointed out that the trial judge 
had been well founded in considering these 
articles as relevant to assess the overall 
context and the [translation] “severity of 
the fault, because of the repetitive nature 
of the remarks in question”.7 The Court of 
Appeal was of the view that the trial judge 
had acted in accordance with the principles 
set out in Fillion c. Chiasson 8 when she 
took those articles into consideration.

It is worth noting that, as mentioned 
above, the Court of Appeal allowed the 
appeal in part solely in order to modify 
the starting point for calculating the in-
terest and additional indemnity applicable 
to the punitive damages as of the trial 
judgment, namely, March 27, 2017, rather 
than the date on which the action was 
initiated, May 14, 2012.

Lastly, no application for leave to appeal to 
the Supreme Court was filed.  

1. 2017 QCCS 1104.
2. Press Act, CQLR, c. P-19.
3. Id., ss. 2 and 3.
4. Newspaper Declaration Act, CQLR, c. J-1.
5. Saint-Lambert c. Les Publications Léonardo ltée, 

2017 QCCS 1104, paras. 16 and 17.
6. Id., para. 18.
7. Id., para. 44.
8. Fillion c. Chiasson, 2007 QCCA 570.

Case no. 8: Write, write and 
write some more!

A client consults a lawyer regarding a 
possible action for bodily injuries. After 
a summary review of the file, the lawyer 
tells the client her chances of success 
and the time limit for acting. The client, 
who is disappointed by the amounts 
anticipated by the lawyer, wants to think 
about it before instituting legal proceed-
ings. It is only the day after the expiry 
of the prescription period that she calls 
the lawyer to know where things stand 
with her case, but the file contains no 
written confirmation of the lawyer’s 
warnings, or any indication that no 
mandate was given!

A business owner accuses a bank 
and an accountant of having caused 
his company’s bankruptcy as well as 
his personal bankruptcy, claiming 
$500,000 for the value of his shares 
and $500,000 in exemplary damages.

A lawyer accepts the mandate, although 
there were seven lawyers in the file 
before him.

Notwithstanding an attractive settlement 
offer and the lawyer’s verbal recommen-
dation to accept it given the slim chances 
of success, the client insists on going to 
court. After a 20-day hearing, the client’s 
case is dismissed. The client, still seeking 
someone to blame for the downfall of 
his empire, institutes proceedings against 
his lawyer, claiming he failed in his duty 
to advise; the case is dismissed, but only 
after a 10-day trial.

Case no. 9: Advice…  
what advice?

After water seeped in through his build-
ing’s roof, a client consults a lawyer to 
institute proceedings for a latent defect. 

He informs the lawyer that he has already 
hired a roofer to repair the roof and that 
the repair work will take place in two 
weeks. Without inquiring into the intri-
cacies of the file or informing the client 
about the need to send a formal demand 
to the sellers so they can ascertain and 
correct the defect, the lawyer merely asks 
the client to eventually send him the 
repair bills so he can institute proceed-
ings without delay. The proceedings are 
ultimately instituted and dismissed fol-
lowing an application to dismiss due to 
the absence of a formal notice prior to 
the repair work being done.

Case no. 10: No comment…

A lawyer receives a mandate from a 
client to initiate proceedings for dam-
ages. A case protocol is signed between 
the parties providing that the Request 
for setting down for trial and judgment 
by joint declaration will be filed on 
October 18, 2017. The lawyer fails to 
respect this deadline. On June 20, 2018, 
the opposing party notifies to the law-
yer an Request for setting down for 
judgment on a presumed discontinuance 
regarding legal costs. The lawyer does 
nothing in order to be relieved from 
the failure to act. In December 2018, 
a Bill of costs for an amount of $710.02 
is notified to the lawyer and he still 
does not respond. The client learns of 
the existence of the Bill of costs when 
a bailiff shows up at his home to exe-
cute the clerk’s decision with respect 
to the Bill of costs.  

THE SHORT PRESCRIPTION 
PERIOD UNDER THE PRESS 
ACT: WHAT CONDITIONS 
APPLY? (continued)

In the June 2017 edition of the Praeven-
tio bulletin, we discussed the judgment 

in Ville de Saint-Lambert c. Les Publica-
tions Léonardo ltée.1 The judgment 
seemed relevant insofar as it highlighted 
the short prescription period of three 
months provided for in the Press Act 2 
and the conditions for availing oneself 
thereof. The judgment was appealed.

On February 21, 2019, the Court of Ap-
peal partially allowed the appeal, solely 
in order to modify the conclusions of 
the judgment dealing with the punitive 
damages as regards the starting point 
for calculating the interest and the addi-
tional indemnity.

Decision in First Instance

In this case, the plaintiffs claimed that 
the defendants had published defama-
tory articles which, according to them, 
had harmed their reputation. To counter 
the proceedings, the defendants raised 
the three-month prescription period 
provided for in the Press Act and the 
inadmissibility of the application be-
cause of the failure to give the three-day 
notice.3

According to section 12 of the Press Act, 
in order to avail oneself of the statute’s 
provisions, a newspaper must comply 
with the formalities under the News-
paper Declaration Act.4 At the time the 
action was instituted, on May 14, 2012, 
the defendants had not complied with 
the requirements under sections 1, 2 
and 4 of the Newspaper Declaration Act, 
which stipulate, among other things, 
that the newspaper must deliver a dec-
laration under oath to the clerk of the 
Court of Québec. The Court found that 
it was only as of June 1, 2012 that the 
defendants had complied with the 
aforementioned requirements and, con-
sequently, only as of then that they were 
entitled to rely on the short prescription 
period in the Press Act.

The Court rejected the defendants’ arguments and concluded that the plain-
tiffs’ recourse was not prescribed as regards any statements published after 
May 14, 2011. The Court therefore concluded that the three-month prescrip-
tion period could not be invoked, that the applicable prescription period 
was the one-year time limit set out in article 2929 of the Civil Code of Qué-
bec and that part of the plaintiffs’ recourse was not prescribed.

It also concluded that the defendants had committed a fault and it ordered 
them to pay $100,000 in moral damages and $30,000 in punitive damages 
as of May 14, 2012, the date on which the action had been instituted.

The Appeal

The appellants argued that the trial judge had erred in law by not apply-
ing the Press Act on the ground that when the recourse was instituted, on 
May 14, 2012, the appellants had not fulfilled the formalities under the 
Press Act.

The appellants also argued that since the articles published after June 1, 
2012 had not been the subject of a formal notice, the trial judge was not 
entitled to consider them and could only award pecuniary damages with 
respect to the articles for which a formal notice had been given.

In this regard, the Court of Appeal confirmed, first and foremost, that the 
recourse instituted on May 14, 2012 was not subject to the prior notice 
requirement, because the appellant had not complied with the formalities 
under the Press Act.

As for the articles published after June 1, 2012, the Court of Appeal rejected 
the appellants’ argument and stated that the trial judge had been correct 
in concluding that the appellants had been put in default by the May 14, 
2012 application to institute proceedings [translation] “both as regards 
the alleged facts that preceded the application and were not prescribed 
and as regards future apprehended faults”.5 The Court added that even if 
the articles published after June 1, 2012 had been disregarded, the conclu-
sions of the trial judgment with respect to fault and damages would have 
been the same, given the numerous faults committed by the appellants 
up to then.6
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been compiled for the purpose of minimizing 
the risks of legal claims for professional fault. Its 
content shall not be considered to be an exhaus-
tive study of the topics covered, legal advice, nor 
as suggesting minimum standards of professional 
conduct. Where the context permits, the masculine 
gender includes women as well as men.

This Loss Prevention Bulletin is published by 
the Professional Liability Insurance Fund of the 
Barreau du Québec.

N
O

T
IC

E

Service de prévention

Me Guylaine LeBrun 
Claims Prevention Coordinator  
and Counsel
Professional Liability Insurance Fund of the Barreau du Québec
445 Saint-Laurent Blvd., Suite 300
Montreal (Québec)  H2Y 3T8
Telephone: 514-954-3452
Fax: 514-954-3454
E-mail: guylaine.lebrun@farpbq.ca
E-mail: judith.guerin@farpbq.ca
Visit our web site at: www.farpbq.ca
Une version française est aussi disponible sur demande. / A French version is available upon request.  
All published Praeventio bulletins are available at the following address: www.farpbq.ca/en/bulletin.html 

Me Judith Guérin 
Claims Analyst and  
Claims Prevention Counsel
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SOMETHING NEW AT THE INSURANCE FUND!

The Professional Liability Insurance Fund of the Barreau du Québec, in 
seeking to renew its prevention tools and to reach as many insureds as 
possible, is pleased to announce that three (3) of its training activities are 
now available online on Web-pro. Not only are these training activities a 
tool for raising awareness among members about the pitfalls of practising 
law and how to limit malpractice claims, they provide an excellent means 
for completing three (3) hours of compulsory professional development in 
ethics and professional conduct or business conduct.

Go to https://webpro.barreau.qc.ca/formations-farpbq.html  

OUR TRAINING ACTIVITIES – FALL 2019 CALENDAR

The Insurance Fund is continuing its round of in-class training activities 
in several part of the province. Moreover, three (3) training activities are 
now available online.

Don’t miss these activities—your opportunity to reduce the risk of facing 
malpractice proceedings.

NON-RESPECT DES DÉLAIS : 
SURVIE PRATIQUE POUR 
LIMITER LES RISQUES!

The failure to act within specific time 
limits is a major source of malpractice. 
Many lawyers are sued because they failed 
to act within the prescribed time limit. 
While missed deadlines sometimes result 
from a lack of legal knowledge, they are 
often due to lawyers’ poor organization of 
their practice.

Whether these time limits are prescription 
periods, procedural deadlines or any other 
type of deadline, they may pose a challenge 
and can even be a source of stress, like a 
sword of Damocles hanging over a lawyer.

Take advantage of this training activity 
which identifies tools that will help you get 
a better grasp on managing deadlines.

The appellants also argued that the trial 
judge had commit a reviewable error by 
considering articles published before May 
2011, since the recourse was prescribed 
with respect to these articles. The Court 
of Appeal pointed out that the trial judge 
had been well founded in considering these 
articles as relevant to assess the overall 
context and the [translation] “severity of 
the fault, because of the repetitive nature 
of the remarks in question”.7 The Court of 
Appeal was of the view that the trial judge 
had acted in accordance with the principles 
set out in Fillion c. Chiasson 8 when she 
took those articles into consideration.

It is worth noting that, as mentioned 
above, the Court of Appeal allowed the 
appeal in part solely in order to modify 
the starting point for calculating the in-
terest and additional indemnity applicable 
to the punitive damages as of the trial 
judgment, namely, March 27, 2017, rather 
than the date on which the action was 
initiated, May 14, 2012.

Lastly, no application for leave to appeal to 
the Supreme Court was filed.  

1. 2017 QCCS 1104.
2. Press Act, CQLR, c. P-19.
3. Id., ss. 2 and 3.
4. Newspaper Declaration Act, CQLR, c. J-1.
5. Saint-Lambert c. Les Publications Léonardo ltée, 

2017 QCCS 1104, paras. 16 and 17.
6. Id., para. 18.
7. Id., para. 44.
8. Fillion c. Chiasson, 2007 QCCA 570.

Case no. 8: Write, write and 
write some more!

A client consults a lawyer regarding a 
possible action for bodily injuries. After 
a summary review of the file, the lawyer 
tells the client her chances of success 
and the time limit for acting. The client, 
who is disappointed by the amounts 
anticipated by the lawyer, wants to think 
about it before instituting legal proceed-
ings. It is only the day after the expiry 
of the prescription period that she calls 
the lawyer to know where things stand 
with her case, but the file contains no 
written confirmation of the lawyer’s 
warnings, or any indication that no 
mandate was given!

A business owner accuses a bank 
and an accountant of having caused 
his company’s bankruptcy as well as 
his personal bankruptcy, claiming 
$500,000 for the value of his shares 
and $500,000 in exemplary damages.

A lawyer accepts the mandate, although 
there were seven lawyers in the file 
before him.

Notwithstanding an attractive settlement 
offer and the lawyer’s verbal recommen-
dation to accept it given the slim chances 
of success, the client insists on going to 
court. After a 20-day hearing, the client’s 
case is dismissed. The client, still seeking 
someone to blame for the downfall of 
his empire, institutes proceedings against 
his lawyer, claiming he failed in his duty 
to advise; the case is dismissed, but only 
after a 10-day trial.

Case no. 9: Advice…  
what advice?

After water seeped in through his build-
ing’s roof, a client consults a lawyer to 
institute proceedings for a latent defect. 

He informs the lawyer that he has already 
hired a roofer to repair the roof and that 
the repair work will take place in two 
weeks. Without inquiring into the intri-
cacies of the file or informing the client 
about the need to send a formal demand 
to the sellers so they can ascertain and 
correct the defect, the lawyer merely asks 
the client to eventually send him the 
repair bills so he can institute proceed-
ings without delay. The proceedings are 
ultimately instituted and dismissed fol-
lowing an application to dismiss due to 
the absence of a formal notice prior to 
the repair work being done.

Case no. 10: No comment…

A lawyer receives a mandate from a 
client to initiate proceedings for dam-
ages. A case protocol is signed between 
the parties providing that the Request 
for setting down for trial and judgment 
by joint declaration will be filed on 
October 18, 2017. The lawyer fails to 
respect this deadline. On June 20, 2018, 
the opposing party notifies to the law-
yer an Request for setting down for 
judgment on a presumed discontinuance 
regarding legal costs. The lawyer does 
nothing in order to be relieved from 
the failure to act. In December 2018, 
a Bill of costs for an amount of $710.02 
is notified to the lawyer and he still 
does not respond. The client learns of 
the existence of the Bill of costs when 
a bailiff shows up at his home to exe-
cute the clerk’s decision with respect 
to the Bill of costs.  

THE SHORT PRESCRIPTION 
PERIOD UNDER THE PRESS 
ACT: WHAT CONDITIONS 
APPLY? (continued)

In the June 2017 edition of the Praeven-
tio bulletin, we discussed the judgment 

in Ville de Saint-Lambert c. Les Publica-
tions Léonardo ltée.1 The judgment 
seemed relevant insofar as it highlighted 
the short prescription period of three 
months provided for in the Press Act 2 
and the conditions for availing oneself 
thereof. The judgment was appealed.

On February 21, 2019, the Court of Ap-
peal partially allowed the appeal, solely 
in order to modify the conclusions of 
the judgment dealing with the punitive 
damages as regards the starting point 
for calculating the interest and the addi-
tional indemnity.

Decision in First Instance

In this case, the plaintiffs claimed that 
the defendants had published defama-
tory articles which, according to them, 
had harmed their reputation. To counter 
the proceedings, the defendants raised 
the three-month prescription period 
provided for in the Press Act and the 
inadmissibility of the application be-
cause of the failure to give the three-day 
notice.3

According to section 12 of the Press Act, 
in order to avail oneself of the statute’s 
provisions, a newspaper must comply 
with the formalities under the News-
paper Declaration Act.4 At the time the 
action was instituted, on May 14, 2012, 
the defendants had not complied with 
the requirements under sections 1, 2 
and 4 of the Newspaper Declaration Act, 
which stipulate, among other things, 
that the newspaper must deliver a dec-
laration under oath to the clerk of the 
Court of Québec. The Court found that 
it was only as of June 1, 2012 that the 
defendants had complied with the 
aforementioned requirements and, con-
sequently, only as of then that they were 
entitled to rely on the short prescription 
period in the Press Act.

The Court rejected the defendants’ arguments and concluded that the plain-
tiffs’ recourse was not prescribed as regards any statements published after 
May 14, 2011. The Court therefore concluded that the three-month prescrip-
tion period could not be invoked, that the applicable prescription period 
was the one-year time limit set out in article 2929 of the Civil Code of Qué-
bec and that part of the plaintiffs’ recourse was not prescribed.

It also concluded that the defendants had committed a fault and it ordered 
them to pay $100,000 in moral damages and $30,000 in punitive damages 
as of May 14, 2012, the date on which the action had been instituted.

The Appeal

The appellants argued that the trial judge had erred in law by not apply-
ing the Press Act on the ground that when the recourse was instituted, on 
May 14, 2012, the appellants had not fulfilled the formalities under the 
Press Act.

The appellants also argued that since the articles published after June 1, 
2012 had not been the subject of a formal notice, the trial judge was not 
entitled to consider them and could only award pecuniary damages with 
respect to the articles for which a formal notice had been given.

In this regard, the Court of Appeal confirmed, first and foremost, that the 
recourse instituted on May 14, 2012 was not subject to the prior notice 
requirement, because the appellant had not complied with the formalities 
under the Press Act.

As for the articles published after June 1, 2012, the Court of Appeal rejected 
the appellants’ argument and stated that the trial judge had been correct 
in concluding that the appellants had been put in default by the May 14, 
2012 application to institute proceedings [translation] “both as regards 
the alleged facts that preceded the application and were not prescribed 
and as regards future apprehended faults”.5 The Court added that even if 
the articles published after June 1, 2012 had been disregarded, the conclu-
sions of the trial judgment with respect to fault and damages would have 
been the same, given the numerous faults committed by the appellants 
up to then.6
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